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SALT LAKE CITY, 
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Appellant White filed his Appellate Brief on the 17th day of 
October, 1989. Respondent filed a Motion for Enlargement on the 
14th day of November, 1989 to enlarge the time for filing 
Respondent's Brief to December 15, 1989. Appellant White objected 
to the Enlargement of Time. Respondent filed its Brief on the 15th 
day of December, 1989, which because of its arguments and 
representations requires a Reply Brief from Appellant White. 
ISSUES RAISED BY RESPONDENT WHICH REQUIRE A REPLY 
A. WERE MATTERS RAISED IN THE SENTENCING PROCEEDING 
USED BY APPELLANT AS EVIDENCE TO BE CONSIDERED ON APPEAL? 
B. WHAT IS THE STANDARD OF REVIEW REQUIRED FOR BENCH 
TRIALS IN CRIMINAL CASES? 
C. WAS THE MERE FINDING OF GUILT BY THE TRIAL COURT THE 
THE CORRECT STANDARD FOR BENCH TRIALS IN CRIMINAL CASES? 
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SUMMARY OF ARGUMENTS 
The following arguments will show that Respondent's Brief is 
typical of the non-caring, non-thinking, utter disregard amd 
misrepresentation of the facts and the law which have burdened 
Appellant White since January 11, 1989 when he went to the County 
Complex for Tax Hearings. 
ARGUMENTS 
POINT ONE 
NO MATTERS RAISED IN THE APPEAL WERE FIRST RAISED IN THE 
SENTENCING PROCEEDING. 
Respondent City states that the matter of the Small Claims 
proceeding "was first raised at the sentencing proceeding." 
(Respondent's Brief p. 3, Point 1). There was nothing raised in 
Appellant's Brief for consideration by the Appellate Court that was 
not first raised at trial and that was not part of the trial 
transcript and thus part of the evidence. Mr. Johnson testified 
at great length as to what he had said in the Small Claims Court. 
Transcript, pp. 11-13. Appellant cited that testimony in the 
Section entitled PACTS RELEVANT TO ISSUES PRESENTED FOR REVIEW to 
show Mr. Johnson's conflicting and inconsistent testimony as to 
what he found and as to how the "accident" was caused. 
The Transcript shows that reference was then made to the Small 
Claims Court in the Sentencing Proceeding, but the Appellant made 
no reference to that argument in the Appellant's Brief. 
Appellant made the only other reference to the Small Claims 
proceedings in the Section entitled NATURE OP THE CASE and that 
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was referenced only as background so that the Appellate Court would 
understand the entire proceedings and Mr. Johnson's reference in 
the Criminal Trial to the Small Claims proceedings. It was not 
offered as evidence to be considered on Appeal. The conflicting, 
inconsistent, and inconclusive evidence presented by the City and 
Mr. Johnson is all that needs to be considered. 
POINT TWO 
RESPONDENT MISREPRESENTED THE STANDARD OF REVIEW REQUIRED FOR 
BENCH TRIALS IN CRIMINAL CASES AND THEREBY WHOLLY IGNORED THE 
EVIDENCE PRESENTED AT TRIAL. 
Respondent cited a 1981 case for the proposition that the 
Court will reverse a jury's verdict only when the "evidence is so 
lacking and insubstantial that reasonable men could not possibly 
have reached a verdict of conviction beyond a reasonable doubt." 
The Utah Supreme Court stated in State v. Walker. 743 P.2d 191 
(Utah 1987), a case cited extensively in Appellant's Brief, that 
"We further specify that we will hereafter apply the standard 
adopted in this case to bench trials in criminal cases, and 
not the standard in State v. Isaacson. State v. Tanner, and 
State v. Petree. In that regard, we abandon the pre-Rule 
52(a) position that the standard of review in criminal cases 
must be the same for both jury and bench verdicts. Not only 
does Rule 52(a) require this shift, but also we believe it to 
be an appropriate recognition of the relative deference owed 
to multi-member panel decisions as opposed to single-judge 
findings." 
The Isaacson. Tanner, and Petree cases which the Utah Supreme 
Court overturned were cited by the Court as standing for the 
proposition which is argued by Respondent that "we will overturn 
a verdict 'only when the evidence is so lacking and insubstantial 
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that a reasonable person could not have reached that verdict beyond 
a reasonable doubt" (See Walker case, p. 192). The Walker case has 
subsequently been cited and followed by this Court and the Utah 
Supreme Court many times. In State v. Goodman, 763 P.2d 787 (Utah 
1988), the Supreme characterized the Walker case as presenting a 
less deferential standard which increases the likelihood of 
reversal. 
Respondent cited a 1978 case for the proposition that the 
Court will overturn a sentence given by a judge only when his 
actions "constitute an abuse of discretion." 
The Utah Supreme Court stated further in the Walker case that: 
"if the findings (or the trial court's verdict in a criminal 
case) are against the clear weight of the evidence, or if the 
appellate court otherwise reaches a definite and firm 
conviction that a mistake has been made, the findings (or 
verdict) will be set aside." (Walker, p. 193) 
This Court is not required to find an abuse of discretion to 
overturn a sentence or set aside the verdict. 
The standard which the Utah Supreme court adopted in the 
Walker case is the standard set forth in the Utah Rules of Civil 
Procedure 52(a) as it is imported from the Federal Rules of Civil 
Procedure and as it was detailed in the Appellant's Brief. The 
standard of Rule 52(a) is that: 
"Findings of fact, whether based on oral or documentary 
evidence, shall not be set aside unless clearly erroneous, 
and due regard shall be given to the opportunity of the trial 
court to judge the credibility of the witnesses." 
The Supreme Court clarified "clearly erroneous" to mean that 
after reviewing the entire evidence, the reviewing court must be 
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left with the definite and firm conviction that a mistake has been 
committed or that the findings are against the clear weight of the 
evidence. The Supreme Court clarified this further in the Goodman 
case by stating that the clear weight of the evidence not be 
contrary to the verdict. 
That the findings are manifestly against the clear weight of 
the evidence is obvious from the Appellant's Brief, to which 
reference is made. Equally obvious is the total lack of evidence 
presented and relied upon by the Respondent to counter Appellant's 
presentation of the evidence. Respondent merely relies and 
misrepresents that this Court should affirm the Trial Court merely 
because the Trial Court made a decision. The Walker case puts that 
old argument to rest. 
Respondent misrepresents Appellant's presentation of the 
evidence again by arguing that the only conflict in the testimony 
is the conflict between the prosecutor and the defendant. While the 
Defendant White did present hard evidence against the prosecutor's 
evidence, the main conflict was between the prosecutor's own 
witnesses and evidence. Concerning the very important point of the 
DIRECTION and POSITION of Mr. White's automobile, Mr. Johnson and 
Officer Faraone contradicted each other, Mr. Johnson contradicted 
himself twice, and Officer Faraone contradicted himself twice. 
POINT THREE 
THE TRIAL COURT'S MERE FINDING OF GUILT WAS NOT THE CORRECT 
STANDARD REQUIRED FOR BENCH TRIALS IN CRIMINAL CASES. 
Respondent again misrepresented that the standard for the 
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Trial Court in this case only "requires that the jury (or in • hi.-
case trip? hulk .l.itc 1 In i i imrhivl ot quilty or not quilty. 
There is no mention of making a finding of fact," (Respondent's 
Brief, * ) 
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CONCLUSION 
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As further support for the recovery of Mr. White's attorney's 
fees and costs, Appellant White seeks Rule 11 sanctions. From the 
outset of the first investigation up to and including the 
Respondents Brief, there have been representations of fact and law 
which the City Prosecutor after reasonable inquiry should have 
determined were not well grounded in fact nor warranted by existing 
law and which have been interposed for an improper purpose and 
delay. 
Respectfully submitted this 16th day of January, 1990. 
^ / ^ 
JOHN M. WUNDERLI (3569) 
Attorney for Defendant-
Appellant Stephen C. White 
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